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NOTES OF CASES. 



Damages — Personal Injury — Industrious Habits as Evidence. — 
The decision of the Supreme Court of Washington in Forsyth v. 
Wallace, 115 Pac. 696, deals with a similar question, it being held 
that in a personal injury case a plaintiffs industrious habits may 
be shown as bearing upon his earning power and therefore the 
proper amount of damages to be awarded. On this point the court 
said: 

"A first error assigned is the court's permitting plaintiff in open- 
ing to prove industrious habits. We decline to exclude this proof 
under either the reasoning or the rule in Davis v. Kornman (1.41 
Ala. 479, 37 South. 789, 791), or of Penn R. R. v. Books (57 Pa. 339, 
98 Am. Dec. 228). Much sounder appear Louisville & Nashville R. 
R. v. Daniel (182 Ky. 256, 91 S. W. 691, 28 Ky. Law Rep. 1146, 3 
L. R. A., N. S., 1190); Metropolitan St. R'y v. Kennedy (82 Fed. 
15-8, 27 C. C. A. 136); Cameron Mill, etc., Co. v. Anderson (98 Tex. 
156, 81 S. W. 288, 1 L. R. A., N. S., 198). There was proof here of 
future and permanent impairment of physical condition, and noth- 
ing is more a part of a man's earning power than industrious habits." 

Accompanying the report of Cameron Mill & Elevator Co. v. An- 
derson, in the Supreme Court of Texas — cited in the principal case — 
in 1 L. R. A. (N. S.) 198, there is a note collecting quite a large num- 
ber of authorities holding that in an action for death evidence of 
the habits of the deceased for industry, sobriety, etc., may be con- 
sidered. It would seem that if such evidence is competent in fa- 
vor of those who had been dependent upon a decedent it ought to 
be equally admissible for the benefit of an injured person himself 
where his earning capacity has been diminished by an injury. One 
of the adverse authorities above cited says that the two situations 
are distinguishable. This, however, is purely dogmatic, no reason 
for the distinction being given. 

In Metropolitan Street R'y v. Kennedy, in the United States Cir- 
cuit Court of Appeals, Second Circuit (supra), concurring with the 
principal case, it was held that testimony that the plaintiff was a 
sober and industrious man was competent upon the issue of dam- 
ages. The court said that "the earning power of the plaintiff was 
an element in estimating the loss which he had sustained and was 
likely to sustain in the future by being incapacitated for labor in 
consequence of the injuries received." 

The principal argument that has been advanced against the ad- 
mission of evidence of this kind is that it would tend to increase 
verdicts through immaterial and merely sentimental considerations. 
A case which has frequently been cited — and there are similar deci- 
sions in New York — is Pennsylvania Company v. Roy (102 U. S. 
4'59). It was held that in an action for personal injuries, as the 
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plaintiff is entitled only to compensatory damages, evidence as to 
his poverty or the number and ages of his children is irrelevant. 
There a reversal was had solely on the ground of the reception of 
testimony as to the number and ages of plaintiff's children, which 
the jury had not been instructed to disregard, as there had been tes- 
timony of the plaintiff's pecuniary condition. Upon this the Su- 
preme 'Court of the United States said: 

"The plaintiff was permitted, against the objection of the defend- 
ant, to give the number and ages of his children — a son, ten years 
of age, and three daughters of the ages, respectively, of fourteen, 
seventeen and twenty-one. This evidence does not appear to have 
been withdrawn from the consideration of the jury. It certainly 
had no legitimate bearing upon any issue in the case. The mani- 
fest object of its introduction was to inform the jury that the plain- 
tiff had infant children dependent upon him for support, and, con- 
sequently, that his injuries involved the comfort of his family. This 
proof, in connection with the impairment of his ability to earn 
money, was well calculated to arouse the sympathies of the jury, 
and to enhance the damages beyond the amount which the law 
permitted, that is, beyond what was, under all the circumstances, 
a fair and just compensation to the person suing for the injuries re- 
ceived by him. How far the assessment of damages was controlled 
by this evidence as to the plaintiff's fatnily it is impossible to de- 
termine with absolute certainty; but the reasonable presumption is 
that it had some influence upon the verdict." 

So, also, it has properly been held that evidence of such unrelated 
matters as that plaintiff was a church member, was not addicted to 
profanity, or was a man of generally good moral character, was 
improper. But habits of industry and sobriety bear specifically on 
earning capacity. There is a valid distinction between such proof 
and evidence making merely an emotional or sensational appeal. It 
would seem not only just but logical to receive testimony on this 
score in estimating the damage from an injury which cuts off or 
curtails' the ability to work. It is significant of the position of the 
federal courts that the Circuit Court of Appeals for the Second Cir- 
cuit (Justice Peckham and Judges Wallace and Shipman) rendered 
the decision in Metropolitan St. R'y v. Kennedy (supra), holding 
evidence that plaintiff was sober and industrious competent, citing 
and distinguishing the decision of the Supreme Court of the United 
States in Pennsylvania Co. v. Roy (supra). 



Libel and Slander — Accusing Corporation of Crime. — In Puget 
Sound Nav. Co. v. Carter, D. C. 223 Fed. 832, and other similar cases 
simultaneously decided, attention was called to section 21 of chapter 
117 of the Statutes of Washington of 1911, which prohibits discrim- 
ination by common carriers, either in favor of persons or localities. 



